Workers' compensation mediation lives where law meets real life. A client is hurting, bills are piling up, and trust
feels thin. Mediation can shorten the path to care and closure. It can also backfire if you walk in with shaky
numbers or a client who is blindsided by the process. After two decades representing injured workers and
employers, | have learned that mediation rewards preparation, measured risk, and steady coaching. It is not about

winning the room. It is about building a deal that holds up once the adrenaline fades.

What mediation is and what it is not

Mediation is a confidential, facilitated negotiation. The mediator is neutral, typically a seasoned attorney or retired
judge who understands the quirks of your jurisdiction’s comp system. Unlike a judge at a hearing, a mediator does
not decide facts or order outcomes. The mediator tests assumptions, translates risk into numbers, and keeps both

sides moving.

Do not expect catharsis. The injured worker rarely gets an apology, the carrier rarely admits fault, and nobody
changes their view of the world. What can happen is more practical. The claim that has idled for nine months can
jump forward in one day. Medical treatment gets authorized. Temporary disability disputes resolve. Or, in the right

case, the claim settles completely with terms that make sense for both sides.

Why mediation works in comp cases

Three features of workers’ compensation make mediation productive. First, value is often bounded by statutes, fee
schedules, and impairment ratings. That reduces wild swings, which makes it easier to bridge gaps. Second, both
parties face uncertainty that compounds with time. A worker worries about income stability and health, while an
insurer worries about mounting reserves and defense costs. Third, the mediator speaks the same language as both

sides, so proposals translate into realistic claim outcomes.

| have seen a disputed shoulder claim with a surgery recommendation settle in one afternoon after three months
of silence. The employer feared a prolonged temporary disability tail. The worker feared getting stuck on light duty
without surgery approval. The mediator reframed the fight as a choice between a certain, funded treatment plan

and a year of mutual risk. That candor closed the deal.

The roles in the room

Everyone brings leverage. The workers compensation lawyer knows the medical file, the wage history, and the
judge’s tendencies. The adjuster knows reserves and authority bands. Defense counsel knows the carrier’s appetite
for certain terms, such as resignation requests or Medicare set aside obligations. The mediator's job is to stress

test all of it.

A word about clients. Injured workers arrive with stories that matter. A twelve minute joint session is not where
those stories will be honored. Prepare your client for that reality. The real conversation happens in caucus, where a

good mediator asks hard questions and faces no grandstanding.

Timing the mediation

There is no perfect time. Good windows appear at natural inflection points. After maximum medical improvement

when an impairment rating is in, the range narrows. After an agreed independent medical exam, causation risk



clarifies. If surgery is clearly indicated and the carrier will not authorize it, mediation can secure either an

authorization or a cash resolution that funds treatment.

In denied claims, it is often wise to wait until key depositions land. Rushing in early can help if the denial is

procedurally weak or the employer wants global peace. On the defense side, | like mediating before reserves are

locked in for year end. People take more thoughtful risks when they still have room to maneuver.

Preparing the file like a professional

Mediation runs on information. Surprise helps at trial, not here. A comprehensive, persuasive brief works better

than fiery rhetoric. It should name each gatekeeping issue and present verifiable facts:

* Medical status and trajectory, including dates of injury, diagnoses from treating and evaluating doctors,

surgical recommendations, and MMI status

* \Wage and benefit details, such as average weekly wage, TTD paid, outstanding penalties or interest exposure,

as well as any offsets

® Future exposure components, including anticipated medical costs, potential vocational losses where applicable,

and lien or subrogation issues

Keep the on the job injury lawyer brief lean. Twenty pages of deposition excerpts rarely move the needle. | aim for
6 to 10 pages, then attach only the documents that quantify value: the latest medical report, the wage statement,
a utilization review decision if treatment is in play, and any lien statements. If you are the workers compensation
lawyer on the applicant side, include a simple damages grid. Defense counsel will check your math. Invite that

scrutiny.

Valuation is not one number

The worst moment in a mediation is when one side floats a single number as gospel. A fair valuation is a range,
anchored by scenarios. In a denied back claim with a two level fusion recommendation, | might outline three
tracks. Track one, a defense win on causation knocks exposure to near zero aside from some costs. Track two, a
split decision authorizes injections and therapy but no surgery, leading to a mid range settlement. Track three,
surgery is authorized, with larger wage loss and permanent impairment exposure. Each track gets a cost estimate

that includes fees, medical, and time value, not just indemnity.

If you represent the worker, do not ignore downside. Clients appreciate candor. When | tell a client that a
contested TTD rate could cut their back due check by a third, they stop anchoring to a friend’s higher settlement.
If you represent the carrier, do not hide upside. A credible nod to the risk of a sympathetic judge increases your

room to maneuver when you need authority.

Choosing a mediator who fits the case

Not all mediators share the same toolkit. Some are evaluative and brisk with numbers. Others are facilitative,
patient with feelings and subtext. Match the style to the problem. For a straightforward rating and wage dispute,
pick an evaluative type who will push both sides into the statutory lanes. For a long tail pain case with layered

mistrust, choose someone who can sit in discomfort and rebuild dialogue.

Ask colleagues about track record. How often does the mediator keep working by phone after the session ends.

Do they understand Medicare set aside rules and CMS submission thresholds. Can they navigate a vocational
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rehabilitation wrinkle in your jurisdiction. Fees vary by market, often hourly or flat half day rates. It is money well

spent if the mediator can reach both the calculator mind and the human heart.

Coaching the client for the day

Clients worry about being judged. | tell them three things. First, the mediator is not a judge and cannot decide
their case. Second, confidentiality means that what they say in caucus will not be used at a hearing unless they
repeat it there. Third, we will move between private rooms and there will be long stretches of waiting. Bring

medications, a snack that sits well, and patience.

| also set expectations about compromise. Many clients imagine a staircase where the other side must climb to
their number. | reframe it as a bridge that both sides build. If | think a fair result is 85 to 110 thousand, | tell them
that range days in advance, explain why, and describe what would make me walk away. On defense, | do the same
with adjusters. If they want a global release that includes resigning employment, | preview the likely premium that

term carries. Surprises in the room are costly.

The joint session, if you have one

Joint sessions are not mandatory, and in some cases they inflame rather than inform. When | keep them, | keep
them short. | focus on two or three uncontested facts, then frame the dispute as a narrow set of choices. For
example, both sides agree that the worker slipped on the loading dock and has not returned to full duty, but
disagree about whether the meniscus tear is new or preexisting. That keeps the human stakes in view without

inviting a blame spiral.

Defense counsel should avoid victory laps. Applicant counsel should resist long speeches about pain. The mediator

needs oxygen in the room. If | catch myself overselling, | stop. Let the mediator take the baton.

Caucus mechanics that matter

In caucus, the mediator will test your story. Help them do it well. Hand over the page that answers their question
rather than sending them to tab 47. Offer a short, honest risk statement. On applicant side, | might say, if Dr.
Chen sticks with a conservative rating, our indemnity number compresses by 25 percent, but we still have

significant future medical. That tells the mediator where movement lives.

Do not treat caucus like a hostage exchange. Anchors matter, but rigid ones waste time. The bigger moment is
when you change the subject from money to problems to solve. An employer who needs a resignation for
business reasons may pay for it, and a worker who needs COBRA coverage for a pending surgery may trade
dollars for months of paid premiums. | once settled a noisy case because the employer agreed to neutral language

about performance in the HR file, which cost them nothing and gave the worker dignity.

Offers, brackets, and when to flip the script

Traditional comp mediation uses single number offers. They work, but brackets and ranges can accelerate progress
when the gap is large. | might propose, if you are willing to talk between 90 and 120, we can work between 130
and 160. Mediators call this conditional bargaining. It tests whether there is a zone without making a naked

concession.

Know when to switch gears. If you have traded three rounds with no narrowing, pause. Ask the mediator where

they see the zone. If the mediator has earned trust, consider asking for a mediator's proposal, a confidential



number sent to both sides that either can accept without learning whether the other side did. It is not a magic

bullet. It is a reset button when pride has become the last obstacle.

Lienholders and the hidden math

Liens derail more settlements than judges do. Health insurers, state Medicaid agencies, Veterans Affairs, group
short term disability carriers, child support agencies, and hospitals all want a piece of the funds. Deal with them
early. Get conditional payment summaries from Medicare when the worker is a beneficiary. Obtain itemized

statements with dates of service that align with the work injury.

Medicare set asides deserve special attention. If the worker is a current beneficiary or reasonably expected to
become one within 30 months and the settlement includes future medical, you need a plan for Medicare's
interests. Some jurisdictions and carriers insist on a formal MSA analysis. Others use evidence based allocations
and non submission strategies. The core rule is simple. Do not shift costs to Medicare that the comp carrier should
bear. Speak plainly with the client about what the MSA does and does not do. It does not guarantee care quality.

It does not buy peace with other lienholders. It is a budgeting tool to keep Medicare whole.

Drafting settlement terms that do not crumble later

Paper kills more deals than principle. Start drafting terms while you are still in the room. Clarify whether the
settlement is a Compromise and Release or a Stipulation with Request for Award, or your state's closest
equivalents. Spell out who pays which liens, who holds funds in trust, and what happens if lien amounts change

after approval. State the indemnity characterization if your jurisdiction ties tax or lien treatment to wording.

If the employer demands confidentiality or non disparagement, write exceptions for legal compliance and close
family. Narrow scope avoids future fights. If there is a resignation, be precise about effective date, accrued PTO,
and neutral references. Use simple words. Clients read these documents at midnight when fear is loud. Give them

clarity.

Special case strategies

Denied claims: In a full denial, the psychological hurdle is largest. The carrier fears setting a precedent. The worker
feels disbelieved. | slow the pace. | ask the mediator to reality check both sides with timelines and cost curves. A
smart move is to split components. One example is a neutral agreement to authorize a diagnostic study without
admitting industrial causation, in exchange for a standstill on penalty claims for 60 days. Momentum breeds

compromise.

Catastrophic injuries: In paralysis, amputation, or severe brain injury cases, the numbers are large and the human
stakes bigger. Bring a life care planner or at least a credible future care budget. Make a shortlist of vendor quotes.
The defense will want a Medicare set aside strategy that does not freeze all capital. Structured settlements,
professionally administered MSAs, and special needs trusts may all be part of the kit. Schedule a longer session.

People need time to absorb what lifetime means in practical costs.

Psych claims and pain syndromes: Subjective presentations can invite skepticism. Lead with function, not
adjectives. Show sleep logs, medication tolerance, and failed weaning attempts. Frame the vocational impact
concretely. A mechanic who cannot grip a torque wrench for more than three minutes without tremor is easier to

value than a mechanic with severe pain.

Multiple employers or carriers: In occupational disease or cumulative trauma cases, allocation fights complicate

settlement. Consider a two tier approach. First, secure agreement on a global amount that resolves the worker's



exposure. Second, let carriers arbitrate or litigate allocation between themselves. It takes the worker out of the

crossfire and keeps mediation focused.

When to walk away

Not settling is not failure. | have walked away when a carrier insisted on a resignation that would cost my client
future pension credits, and when a plaintiff lawyer refused to acknowledge an independent medical examiner’s well
reasoned contrary opinion. The test is simple. If the deal leaves your client worse off than proceeding with
litigation under realistic probabilities, leave. Tell the mediator respectfully why. Ask them to keep working the

phones in the coming weeks. Many deals ripen once people sleep on the last gap.

What the day feels like

Expect five to seven hours, sometimes longer. The first two hours often feel slow. Cumming work injury attorney
Offers start far apart. Lunch arrives. The mediator returns with a number that finally lives in the same zip code as
your range. Energy rises. Around 4 pm, fatigue sets in and people get sloppy. That is when you slow down.
Recheck the math on past due temporary disability. Confirm the date of last payment for statute purposes. Read

every paragraph of the term sheet out loud.

A memory that stays with me: a warehouse worker with a knee injury, English as a second language, proud and
wary. We spent the first hour just talking about who would be in the building and what would happen. He asked if
the mediator worked for the insurance company. | explained the role and told him that | would do the talking
unless he wanted to speak. Mid afternoon, he leaned over and said he wanted to tell the mediator one thing, that
he did not like feeling disposable. He did, calmly, and then we kept negotiating. The employer agreed to neutral
reference language and a modest stipend for retraining in forklift certification. The dollar amount did not change

much. His sense of being seen did. We signed that day.

A focused checklist for applicants and counsel

® Bring the latest medical reports, including any surgical recommendations, impairment ratings, and utilization

review decisions

* Have a clean wage calculation, with pay stubs or wage statements, and a running tally of all TTD payments
issued

® Obtain lien statements, Medicare or Medicaid conditional payment summaries when applicable, and any
private disability offsets

® Prepare a realistic settlement range with scenarios and a walk away threshold you share with your client

® Pack medications, a snack, translator support if needed, and ensure the client understands confidentiality and
the process flow

After the handshake

The day after mediation is for execution. Send the mediator a thank you and confirm who drafts. Calendar
statutory approval timelines. Follow up with lienholders immediately. If a Medicare set aside is part of the deal and
will be professionally administered, start the onboarding. Keep your client updated at each step. Nothing erodes

trust faster than silence after a big decision.
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If the case partially resolved, document what is left. Maybe you settled the TTD dispute but left future medical
open. Put the new claims handling protocol in writing. Name who authorizes referrals and in what timeframe.

Momentum slips unless you pin it to the wall.

The quiet disciplines that compound over a career

Mediation gets easier when you build habits. Keep a settlement worksheet template that forces you to fill in the
same fields every time. Track your cases by outcome type and note what moved the ball. Maintain a short list of
mediators and their styles. Debrief with the client the week after, even when you did not settle. Ask what surprised

them. Their answers will make your next session better.

Whether you are a workers compensation lawyer representing an injured worker who has not slept well in months,
or counsel for a carrier wary of exploding reserves, the craft is the same. Prepare deeper than the other side. Tell
the truth about risk. Aim for a solution that your client can explain to someone they love without flinching.

Mediation, done with care, makes that possible more often than not.



